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STATEMENT OF JURISDICTION
The Court of Appeals has jurisdiction in this matter
pursuant to Utah Code Ann. §78-2a-3(2)(j).
STATEMENT OF THE ISSUE PRESENTED FOR REVIEW
Plaintiffs' statement of the issue presented for review
contains general allegations of error which are disfavored by
the Rules of Appellate Procedure. See Utah R. App. P. 9(5).
The properly framed issue is as follows:
Should the Court of Appeals overrule the trial court's
conclusion
because

that

what

it

could

Plaintiffs

not

grant

claimed

was

specific
a

performance

contract

did

not

constitute a specifically enforceable agreement?
STANDARD OF REVIEW
Because the issue raised here involves the propriety of
a grant of summary judgment, this Court reviews the trial
court's decision for correctness. Universal Underwriters Ins.
Co. v. State Farm Mut. Auto. Ins. Co., 925 P.2d 1270, 1272,
1273 (Utah Ct. App. 1996); Stevenson v. Goodson, 924 P. 2d 339,
350 (Utah 1996).

Whether there was a contract formed is a

question of law which is decided by the Court and is reviewed

1

for correctness.

Herm Hughes & Sons, Inc. v. Quintek, 834

P.2d 582, 583 (Utah Ct. App. 1992).
STATUTES AND REGUIATIONS
There are no controlling statutes, rules or regulations.
STATEMENT OF THE CASE
In this case, Plaintiffs (referred to herein as Dunns)
attempt

to

force

Defendants

Agnes

and

Steven

Prichard

(referred to herein as Prichards) to convey real estate to
Dunns because
explore

Prichards

a possible

signed a paper allowing

loan to buy the

land

Dunns to

involved.

Dunns

prepared and presented to Prichards a form document entitled
Real Estate Contract, Earnest Money Receipt.

See Addendum A.

The form filled out by Dunns is one used by real estate sales
people and calls for a deposit of earnest money with a real
estate broker and calls for the signature of listing and
selling agents and brokers.

Prichard refused to sell the land

contending no agreement had been reached, the document failed
to included critical terms and there was a lack of mutuality
of obligation.
Dunns, in their motion for summary judgment, argued that
the document was the final embodiment of the agreement of the

2

parties, constituted an integrated contract of sale and was
fully enforceable.
At
summary

the trial
judgment:.

court

Dunns

enforce the document.
be dismissed.

both parties
asked

the

filed motions

court

to

for

specifically

Prichards requested that the complaint

Judge John R. Anderson read the document and

determined that he could not grant Dunns' motion for specific
performance.

The trial court granted the Prichards' motion

for summary judgment dismissing the complaint. The bases for
summary judgment were as follows:
1.

The

document

agreement

did

not

because

constitute
it

lacked

an

mutuality

obligation. There was no earnest money
was

no

obligation

on

Dunns'

enforceable

part

of

and there
to

perform

anything.
2.

To make the document enforceable, the court would
have to add terms not stated, modify provisions,
ignore and delete provisions, some of which would
have to be inconsistent with each other to have
meaning. The court refused to make up a contract
for the Dunns.

3

3.

The document was not intended to be a contract for
the sale of land but rather was to be used by Dunns
to explore financing and therefore did not have
terms of a sale. The court would have had to come
up with its own terms in order to make it into an
agreement sufficient to provide for a purchase and
sale.
STATEMENT OF FACTS

1.

Plaintiff, Ruth E. Dunn, is an employee of the

Uintah County Recorder's

office. She has also worked

for

Advanced Title Company, a land and title company in Vernal,
and handled real estate closings and performed title searches.
R. 130 and 153.
2.

Prichards and Defendant, Kump own approximately 38

acres in Uintah County, Utah which their deceased husbands
acquired many years ago. R. 124-25 and 153.
3.

Plaintiff, Douglas

Dunn contacted

Jean Kump and

inquired whether the 38 acres might be for sale. Mrs. Kump
told

him

that

the

Defendants

property for $115,000.00.

might

consider

R. 120-21 and 152.

4

selling

the

4.

Plaintiff, Douglas Dunn then contacted a bank to

determine if Dunns could obtain a loan. Dunns were informed by
the bank that the bank would require an appraisal, some type
of document from the sellers, and financial information about
Dunns before the bank would consider a loan to the Dunns. R.
120 and 152.
5.

Plaintiff Ruth Dunn obtained a standard form real

estate purchase contract-earnest money agreement and filled in
some blanks on the form.

In the blank where the amount of

earnest money was to be stated she wrote "N/A" meaning "not
applicable". R. 129, 133-38 and 152. In all the blanks for
dates, including the date for applying for a loan, the dates
for disclosures, and the closing date, she also wrote "N/A."
The date for delivery of possession was left blank because no
transfer of possession or actual sale under this document was
contemplated.

Additionally, she filled in $34,500 in the

blank next to seller financing. The document refers to "..
attached seller financing Addendum". No addendum was attached
or ever made up or discussed. R. 128 and 133-38.
6.

Prichards signed that document after talking to Mrs.

Kump, a long time friend, and understanding that the document
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was solely for the purpose of Dunns applying to a bank to see
if they could obtain financing and with the understanding that
the

N/A

provisions

would

be

replaced

with

an

agreement

containing the terms of the sale at a later date if financing
was obtained. R. 101-103.

Prichards never talked to Dunns.

Shortly after signing the document, Mrs. Prichard called Mrs.
Kump and told her that she did not want to sell her interest
in the land. R. 108 and 151.
7.

In late November of 1999, the Dunns were informed

that they could get a loan. Dunns asked Basin Land and Title
Company to prepare documents including a deed which listed
water

rights different then set forth on the Real Estate

Purchase Contract form. R. 155-16 and 151.
8.

When Mrs. Prichard was contacted by the Dunns about

signing the deed, she informed them that she did not intend to
sell her interest in the property for the price offered. She
could

not

incur that large of a loss.

She indicated

she

understood that the form she signed was only to enable Dunns
to inquire about financing. R. 108, 133 and 150.
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9.

Dunns then filed this action seeking to compel the

Prichards to sell their interest in the property to them.

R.

3-7.
10.

The first paragraph of the document is entitled

Earnest Money Receipt and says "Dunns .... hereby delivers to
the Brokerage, as Earnest Money the amount of $ N/A
the form of

in

which upon Acceptance of this

offer by all parties

(as defined in Section 23) , shall be

deposited in accordance with state law.
Received by
Brokerage

on
Phone Number

."

No Brokerage was named or signed the document and no phone
number was written and no earnest money was paid.
11.

Paragraph 16, the default provision, also refers to

earnest money as part of the remedy for default. Rather than
including an earnest money amount in the appropriate blank on
the f orm and depositing that amount with a Broker as provided
by the form, Dunns put "N/A" in that blank and paid no earnest
money.
12.

R. 133-38, Addendum A.
The document at paragraph 2.2 made the purchase

conditional upon buyer obtaining a loan but the application

7

deadline to obtain a loan was marked "N/A". R. 137, Addendum
A Paragraph 24.
13.

No closing date was put in the document, which was

also marked "N/A." R. 134. Mr. Dunn admitted at his deposition
that if the contract were an enforceable agreement, Dunns
could buy the property in ten years or 20 years.

R. 149. The

contract provides that "time is of the essence/'
Addendum A paragraph 21.

R. 134,

In addition, the seller disclosure

deadlines and the evaluation inspection deadline were marked
"N/A" and the agent provisions were marked "N/A". Addendum A.
13.

The water rights listed in paragraph 1.3 are 2.144

Shares Central Primary, 25 Shares Steinaker " S" Stock. The
Complaint demands that the following water rights be conveyed:
"25 shares of capital stock of "S" Steinaker water and an
undivided one half (1/2) interest in the Water User's Claim
Nos 720, 754 and 755 as filed with the State Engineers Office.
R. 4.
SUMMARY OF ARGUMENT
The trial court correctly concluded that the document,
claimed by the Dunns to be a contract for the sale of land,
failed

to include terms that were necessary

8

for

specific

enforcement to be granted.
terms

relating

to the

The parties expressly

timing

of performance

and

omitted
date

of

possession. The Dunns attempted to have the court specifically
enforce conveyance of land with a different water right than
those contained

in the subject document. Because of these

omissions and modifications, the trial court found it could
not

enforce the

parties.

agreement

unless

it made

one up

for

the

The parties themselves had not written an agreement

of sale of land but rather a document leaving critical terms
to be supplied later if Dunns decided they wanted to buy.

The

document placed no obligation to buy the property and there
was no consideration for sellers holding open an offer to
sell.
The trial court correctly concluded that the document, as
completed

by the

Dunns, failed

for

lack

of mutuality

of

obligation. Dunns had within their sole control the ability
and decision as to whether to buy, or not buy.
To force Prichards to convey the property would require
the court to make up a contract adding provisions, modifying
provisions and deleting provisions to the document. Dunns'
argument requires the court to determine that, "N/A" which

9

means

"not

applicable", in the context

of the amount

of

earnest money means "not required", while in the context of
dates for applying for a loan, or for closing the deal, meant
"reasonable time".

N/A should not have three meanings within

the

especially

same

document

when

it clearly means

"not

applicable".
The document expressly makes time of the essence as it
relates to dates, yet there are no dares or deadlines for
closing

or

possession

or

paragraph 21 of Addendum A.

for

Dunns

to

The time of the

get

a

loan.

See

essence provision

prevents the court from implying a reasonable time as argued
by the Dunns.
ARGUMENT
Point I
TO FORCE PRICHARDS TO CONVEY THE LAND TO DUNNS,
THE COURT WOULD HAVE TO FILL IN THE DATES FOR
FINANCING, SETTLEMENT AND POSSESSION, ADD LEGAL
DESCRIPTIONS, AND DECIDE WHICH OF PRICHARDS' WATER
RIGHTS ARE INCLUDED OR IN OTHER WORDS MAKE UP AN
AGREEMENT FOR THE PURCHASE AND SALE OF LAND.
Prichards agree with Dunn's statement of law relating to
integrated contracts. Prichards would add that courts, "In
interpreting a contract, [should] determine what the parties
intended by examining the entire contract and all of its parts
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in relation to each other, giving an objective and reasonable
construction to the contract as a whole."

Brown's Shoe Fit

Co. v. Olch, 955 P. 2d 357, 363 (Utah Ct. App. 1998). However,
when that law is applied to the written document in this case,
Prichards
corners

disagree

with

Dunn's

conclusion

that

the four

of the document before this Court on this

appeal

contain terms sufficient to make it into a contract of sale
specifically enforceable.
The writing in this case, on its face, lacks essential
terms necessary to make it logically consistent. To require
Prichards

to convey

their

land,

the Court

would

have to

delete, add to, alter, ignore and amend the terms of the
document in the following respects:
1.
document,

Remove the term "N/A"
and add in

from several parts of the

its place

reasonable

times for

performance, time for delivery of possession, including the
closing date.
2.

Remove the

provisions
Eviscerating

term

and replace
the default

"N/A"

it with

from

the

earnest

"not required"

and iremedy

provisions

money
thereby
of the

document, or determine the reasonable amount of the earnest
money payment and replace the N/A with that amount.
11

3.

Decide

what

water

rights

Prichards

should

be

compelled to convey.
4.

Decide the seller financing arrangement including

interest rate, monthly or annual payments, right to accelerate
payments, remedies in the event of default in making payment
at a future time and how long the Plaintiffs have to pay it.
5.

Insert a legal description.

"The court cannot compel the performance of a contract
which the parties did not mutually agree upon/7 Pitcher v.
Lauritzen, 423 P.2d 491, 493 (Utah 1967) .

The Pitcher court,

quoting 49 Am. Jur. on Specific Performance stated:
The contract must be free from doubt, vagueness,
and ambiguity so as to leave nothing to conjecture
or to be supplied by the court. It must be
sufficiently clear and definite in its terms so as
to leave no reasonable doubt as to what the parties
intended, and no reasonable doubt of the specific
thing equity is called upon to have performed, and
it must be sufficiently certain as tc its terms so
that the court may enforce it as actually made by
the parties. A greater degree of certainty is
required for specific performance than is necessary
to establish a contract as a basis of an action at
law for damages.
Pitcher, 423 P.2d at 493.
In Pitcher, the court found that the uncertainty as to
the legal description of the property, ana the terms of the

12

seller financing, prevented specific performance, as it would
require the court to make those decisions.
In Candland v. Oldrovd, 248 P. 1101

(Utah 1926),

the

court, in defining when specific performance would be granted,.
stated:
In order to be the basis of a decree of specific
performance in equity, the contract must be so
certain that the chancellor's decree can specify
exactly what must be done to comply therewith. The
lack of certainty as to the length of time that the
contract is remaining in force, or as to the method
of securing obligations for deferred payments,
prevent specific performance.
Candland v Oldrovd,248 P. 1101, 1163 (Utah 1926).
In this case, as Dunns correctly point out, the Court
must look at the document itself, and determine, based on the
document's language, whether the document can be enforced.
Bailev-Allen Co., v Kurzet 945 P.2d 180, 190 (Utah App. 1997) .
However, rather than enforce it as written, the Dunns then ask
the Court to supply terms not even discussed much less agreed
upon by the parties.
For

the

Court

to

grant

specific

performance

of

an

integrated contract the terms of the agreement must be clear
and complete within its four corners. Dunns argue that the
court should replace the "not applicable'7 language in the
settlement deadline by picking a reasonable time for the dates
13

involved and "not required" for the consideration.

First,

that would require the court to rewrite that part of the
document by substituting "not applicable" with a date picked
by the court.

Second, it ignores the fact that "time is of

the essence" in this agreement (paragraph 21) which prevents
the

court

from

entering

a "reasonable"

time.

Barker

v.

Francis, 741 P.2d 548, 552-553 (Utah App. 1987). 1
Paragraph

21 of the document

requires that any time

extensions be agreed to in writing by the parties.

Dunns

argue that the court should ignore this provision, ignore the
fact that they put N/A in the time provisions and pick dates
for the parties. Dunns' argument is contrary to the document
that requires any change to be agreed to in writing by the
parties and is contrary to the law.

Baker v. Francis, 741

P. 2d at 553 makes it clear that the court may not imply a
i

Although Utah courts will under certain circumstances imply
a reasonable time when the parties neglect to include a time
for performance in the document,(see Bradford v. Alvey &
Sons) , 621 P.2d 1240 (Utah 1980), that line of cases is
inapposite to this case where the parties expressly agreed
that dates were not applicable. Certain provisions are so
critical that courts cannot impose "reasonable" terms on the
parties, if they elected not to identify them. See Brown's
Shoe Fit Co. v. Olch, 955 P. 2d 357, 364 (Utah Ct. App.
1998) (refusing to impose a reasonable rental amount, even
though the parties agreed to agree to such an amount in the
contract).
14

reasonable time when there is a time of the essence provision
in the document.

See Also Downtown Athletic Club v Horman 74 0

P.2d 275, 281 f 3 (Utah App. 1987) and Griffeth v Zumbrennen
577 P.2d 129, 131 (Utah 1978).
The

trial

court

acted

properly

by

reviewing

all

provisions of the document and then refusing to make up a new
document as requested by Dunns.
Point II
THE WRITTEN DOCUMENT HERE IMPOSED NO OBLIGATION ON
DUNNS TO DO ANYTHING, IN ESSENCE AN OPTION, WHICH
IS UNENFORCEABLE FOR LACK OF CONSIDERATION.
The document did not require Dunns to buy the property.
Dunns

claim

that

once

they

determined

they

could

obtain

financing then they had the option to require Prichards to
sell.

Dunns also assert that they had no obligation to pay

earnest money to provide consideration to hold open Prichards'
offer to sell.

If that is so, we have an option without

consideration.

Such are not enforceable and can be withdrawn

at any time. Coulter & Smith Ltd. v Russell 925 P.2d 1258,
1261 (Utah 1996)

15

Point III
THE NOT APPLICABLE TERMS PLACED IN THE DOCUMENT BY
DUNNS MAKES IT ILLUSORY AND UNENFORCEABLE.
There are several places in the document where it is
clear and unambiguous that the Dunns did not believe certain
terms in the document would apply and wrote in N/A.2

Dunns

now claim that the unambiguous term "not applicable" as it
relates to timing for the submittal of a loan application, or
for closing on the property means reasonable time since to
leave the N/A provision would

clearly make this

contract

illusory because there was no obligation on Dunns' part to
take any action to obtain a loan or to close the transaction.
Dunns fail to explain how the clear and unambiguous "not
applicable"

with

respect

to

the

timing

issues,

is

any

different than the clear and unambiguous "not applicable" for
earnest money provision. To be consistent before this Court,
Dunns must argue that "N/A" in the earnest money blank really
means "a reasonable amount." However, such consistency would

2

The Dunns also put N/A in the agency disclosure provisions
(paragraph 5 of Addendum A) . They do r.ot contend that the N/A
in the agency disclosure provisions means anything other than
not applicable.
16

render the document unenforceable because Dunns admit that no
earnest money was paid.
The net effect of the contract terms that were made "not
applicable"

was

unenforceable.

to

make

the

contract

illusory

and

Where one party has no obligation to perform,

a contract is illusory, and unenforceable, as a matter of law.
Resource Management Co. v. Weston Ranch and Livestock Co.,
Inc. , 706 P.2d

1028, 1036

(Utah 1985) (citing

1 Corbin on

Contracts § 145 (1963)("Where there exists only the facade of
a promise, i.e., a statement made in such vague or conditional
terms that the person making it commits himself to nothing,
the alleged "promise" is said to be ^illusory.' An illusory
promise neither binds the person making it, or functions as
consideration for a return promise.")
CONCLUSION
To enforce the writing before the Court as a contract for
the sale and purchase of land, the Court would have to make up
a contract for the parties inserting terms the parties never
even

discussed

respectfully

much

requested

less
that

wrote

on

this

Court

the

paper.

sustain

the

It

is

lower

court's decision dismissing Dunns' Complaint as a matter of
law.
17

DATED this

4

day of February, 2001,
McKEACHNIE, ALLRED,
McCLELLAN & JI^OTTER, P.C.
Attorneys
Defendant^/Appellees
Agnes ar>a Steven Prichard

Clark A. McClellan
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ADDENDUM

19

REAL ESTATE PURCHASE CONTRACT
Thla is a looally binding contract. Ulah law re<|tiiros roal estate licensees to use this form. Buyer and Seller, howovor, may arjroe to alter or delete
Its provisions or to use a different form. If you desire lerjal or tax advice, consult your attomoy or tax advisor.

EARNEST MONEY RECEIPT
offers to purchase the Property
described beldw/and hereby delivers to the Brokerage, as Earnest Money, the amount of $
A//fl
in the form of
, which, upon Acceptance of this offer by ail parties (as defined in Section 23),
shall be deposited in accordance with state law.
Received by:

on

Brokerage:

(Date)

Phone Number
OFFER TO PURCHASE

1. PROPERTY: 5 o O £o.£\-

(j>0() 8>Du¥k

also described as:
City of

\7drNQ I

. County of

UrA/ffl h

. State of Utah (the "Property").

1.1 Included Items. Unless excluded herein, this sale includes the following items if presently attached to the Property:
plumbing, heating, air conditioning fixtures and equipment; ceiling fans; water heater; built-in appliances; light fixtures and
bulbs; bathroom fixtures; curtains, draperies and rods; window and door screens; storm doors and windows, window blinds;
awnings; installed television antenna; satellite dishes and system; permanently affixed carpets; automatic garage door opener
and accompanying transmitter(s); fencing; and trees and shrubs. The following items shall also be included in this sale and
conveyed under separate Bill of Sale with warranties as to title:
_ _
1.2 Excluded Items. The following items are excluded from this sale:
1.3 Water Rights. The following water rights are included in this sale: £ . 14*4 . S h a r e d C ^ l W i P f f i f l i f l r u ;
1.4 Survey. (Check applicable boxes): A survey [ ] WILL W WILL NOT be prepared by a licensed surveyor. The
Survey Work will be: [ ) Property corners staked [ ] Boundary Survey [ ] Boundary & Improvements survey [ ] Other
(specify)
. Responsibility for payment: [ ] Buyer I ] Seller [ I Buyer and Seller share equally. Buyers
obligation to purchase under this Contract [ ] IS £XJ IS NOT conditioned upon Buyer's approval of the Survey Work. If yes,
the terms of the attached Survey Addendum apply.
2. PURCHASE PRICE. The Purchase Price for the Property is $ I I f ^ O O f l . Q Q
2.1 Method of Payment. The Purchase Price will be paid as follows:

J4&.
9D 5 0 0 D O

'

(a) Earnest Money Deposit. Under certain conditions described in this Contract, THIS
DEPOSIT MAY BECOME TOTALLY NON-REFUNDABLE.
(b) New Loan. Buyer agrees to apply for a new loan as provided in Section 2.3. Buyer will apply for
° n e o r m o r e o f t h e ( o , , o w i n 9 l o a n s : I 1 CONVENTIONAL \ ] FHA [ ] VA
i<] OTHER (specify)iphes,
^ I Q K I S PlXuCllBiir&l
LA&A
—
alUched FHAA/A ILoan Addendum.
If an FHAA/A loan applies,
see attached
If the loan is to include any particular terms, then check below and give details:
[ ] SPECIFIC LOAN TERMS

$
$ 3^500.00
$
$

(c)
(d)
(e)
(f)

$ WStDOQ.QO

PURCHASE PRICE. TotaLof lines (a) through (f)

Page 1 of 6 pages

Loan Assumption (see attached Assumption Addendum if applicable)
Seller Financing (see attached Seller Financing Addendum if applicable)
Other (specify)
Balance of Purchase Price in Cash at Settlement

Seller's Initials

Datc/^^
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2.2 Financing Condition, (check applicable box)
(a) " M Buyer's obligation to purchase the Property IS conditioned upon Buyer qualifying for the applicable loan(s)
referenced in Section 2.1(b) or (c) (the "Loan"). This condition is referred to as the "Financing Condition."
(b) f ] Ruyer's obligation to purchase the Property IS NOT conditioned upon Buyer qualifying for a loan Section 2.3
does not apply.
2.3 Application for Loan.
(a) Buyer's duties. No later than the Application Deadline referenced in Section 24(a). Buyer shall apply for the
Loan. "Loan Application* occurs only when Buyer has: (i) completed, signed, and delivered to the lender (the
"Lender") the initial loan application and documentation required by the Lender; and (ii) paid all loan application fees
as required by the Lender. Buyer agrees to diligently work to obtain the Loan. Buyer will promptly provide the Lender
with any additional documentation as required by the Lender.
(b) Procedure if Loan Application is denied. If Buyer receives written notice from the Lender that the Lender does
not approve the Loan (a "Loan Denial"), Buyer shall, no later than three calendar days thereafter, provide a copy to
Seller. Buyer or Seller may, within three calendar days after Seller's receipt of such notice, cancel this Contract by
providing written notice to the other party. In the event of a cancellation under this Section 2.3(b): (i) if the Loan Denial
was received by Buyer on or before the N(f\
day of
,
, the Earnest Money Deposit shall
be returned to Buyer; (ii) if the Loan Denial was received by Buyer after that date, Buyer agrees to forfeit, and Seller
agrees to accept as Seller's exclusive remedy, the Earnest Money as liquidated damages. A failure to cancel as
provided in this Section 2.3(b) shall have no effect on the Financing Condition set forth in Section 2.2(a). Cancellation
pursuant to the provisions of any other section of this Contract shall be governed by such other provisions.
2.4 Appraisal of Property. Buyer's obligation to purchase the Property ^ IS [ ] IS NOT conditioned upon the Property
appraising for not less than the Purchase Price. If the appraisal condition applies and the Property appraises for less than
the Purchase Price, Buyer may cancel this Contract by providing written notice to Seller no later than three calendar days
after Buyer's receipt of notice of the appraised value. In the event of such cancellation, the Earnest Money Deposit shall
be released to Buyer. A failure to cancel as provided in this Section 2.4 shall be deemed a waiver of the appraisal
condition by Buyer.
3. SETTLEMENT AND CLOSING. Settlement shall take place on the Settlement Deadline referenced in Section 24(d), or
on a date upon which Buyer and Seller agree in writing. "Settlement" shall occur only when all of the following have been
completed: (a) Buyer and Seller have signed and delivered to each other or to the escrow/closing office all documents
required by this Contract, by the Lender, by written escrow instructions or by applicable law; (b) any monies required to be paid
by Buyer under these documents (except for the proceeds of any new loan) have been delivered by Buyer to Seller or to the
escrow/closing office in the form of collected or cleared funds; and (c) any monies required to be paid by Seller under these
documents have been delivered by Seller to Buyer or to the escrow/closing office in the form of collected or cleared funds.
Seller and Buyer shall each pay one-half (%) of the fee charged by the escrow/closing office for its sen/ices in the
settlement/closing process. Taxes and assessments for the current year, rents, and interest on assumed obligations shall be
prorated at Settlement as set forth in this Section. Tenant deposits (including, but not limited to, security deposits, cleaning
deposits and prepaid rents) shall be paid or credited by Seller to Buyer at Settlement. Prorations set forth in this Section shall
be made as of the Settlement Deadline date referenced in Section 24(d), unless otherwise agreed to in writing by the parties.
Such writing could include the settlement statement. The transaction will be considered closed when Settlement has been
completed, and when all of the following have been completed: (i) the proceeds of any new loan have been delivered by the
Lender to Seller or to the escrow/closing office; and (II) the applicable Closing documents have been recorded in the office
of the county recorder. The actions described in parts (i) and (ii) of the preceding sentence shall be completed within four
calendar days of Settlement.
4. POSSESSION. Seller shall deliver physical possession to Buyer within: [ ]

hours [ ]

[ ] Other (speciCy)

_

days after Closing;

5. CONFIRMATION OF AGENCY DISCLOSURE. At the signing of this Contract:
[

] Seller's Initials

The Listing Agent
The Selling Agent,
The Listing Broker,
The Selling Broker,
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[

] Buyer's Initials

/si/ft.
M\J\
\
/\| A
'/ A
Ml n
' ' J

<r O

Seller's l n i t i a l s _

/)J

, represents [ ] Seller [ ] Buyer [ ] both Buyer and Seller
as a Limited Agent;
, represents [ ] Seller [ ] Buyer [ ] both Buyer and Seller
as a Limited Agent;
represents ( 1 Roller f ] Rnyor f 1 both Ruyor and Roller
as a Limited Agent;
, represents [ ] Seller [ ] Buyer [ ] both Buyer and Seller
as a Limited Agent.
Date/P-c/'A r\'\
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6. TITLE INSURANCE. At Settlement, Seller agrees to pay for a standard-coverage owner's policy of title insurance insurinq
Buyer in the amount of the Purchase Price.
7. SELLER DISCLOSURES. No later than the Seller Disclosure Deadline referenced in Section 24(b), Seller shall provide
to Buyer the following documents which are collectively referred to as the "Seller Disclosures":
(a) a Seller property condition disclosure for the Property, signed and dated by Seller;
(b) a commitment for the policy of title insurance;
(c) a copy of any leases affecting the Property not expiring prior to Closing;
(d) written notice of any claims and/or conditions known to Seller relating to environmental problems and building or
zoning code violations; and
(e) Other (specify)

8. BUYER'S RIGHT TO CANCEL BASED ON EVALUATIONS AND INSPECTIONS. Buyer's obligation to purchase under
this Contract (check applicable boxes):
[ ] IS bO IS NOT conditioned upon Buyer's approval of the content of all the Seller Disclosures referenced in Section 7;
[ 1 IS 1 Q IS NOT conditioned upon Buyer's approval of a physical condition inspection of the Property;
[ 1 IS [X] IS NOT conditioned upon Buyer's approval of the following tests and evaluations of the Property: (specify)
If any of the above items are checked in the affirmative, then Sections 8.1,8.2, 8.3 and 8.4 apply, otherwise, they do not apply.
The items checked in the affirmative above are collectively referred to as the "Evaluations & Inspections." Unless otherwise
provided in this Contract, the Evaluations & Inspections shall be paid for by Buyer and shall be conducted by individuals or
entities of Buyer's choice. Seller agrees to cooperate with the Evaluations & Inspections and with the walk-through inspection
under Section 11.
8.1 Evaluations & Inspections Deadline. No later than the Evaluations & Inspections Deadline referenced in Section
24(c) Buyer shall: (a) complete all Evaluations & Inspections; and (b) determine if the Evaluations & Inspections are
acceptable to Buyer.
8.2 Right to Cancel or Object. If Buyer determines that the Evaluations & Inspections are unacceptable, Buyer may,
no later than the Evaluations & Inspections Deadline, either: (a) cancel this Contract by providing written notice to Seller,
whereupon the Earnest Money Deposit shall be released to Buyer; or (b) provide Seller with written notice of objections.
8.3 Failure to Respond. If by the expiration of the Evaluations & Inspections Deadline, Buyer does not: (a) cancel this
Contract as provided in Section 8.2; or (b) deliver a written objection to Seller regarding the Evaluations & Inspections, the
Evaluations & Inspections shall be deemed approved by Buyer.
8.4 Response by Seller. If Buyer provides written objections to Seller, Buyer and Seller shall have seven calendar days
after Seller's receipt of Buyer's objections (the "Response Period") in which to agree in writing upon the manner of resolving
Buyer's objections. Seller may, but shall not be required to, resolve Buyer's objections. If Buyer and Seller have not agreed
in writing upon the manner of resolving Buyer's objections, Buyer may cancel this Contract by providing written notice to Seller
no later than three calendar days after expiration of the Response Period; whereupon the Earnest Money Deposit shall be
released to Buyer. If this Contract is not canceled by Buyer under this Section 8.4, Buyer's objections shall be deemed waived
by Buyer. This waiver shall not affect those items warranted in Section 10.
9. ADDITIONAL TERMS. There [ ] ARE {*f ARE NOT addenda to this Contract containing additional terms. If there are,
the V ms of the following addenda are incorporated into this Contract' y this reference: [ ] Addendum No.
[ ] survey Addendum [ ] Seller Financing Addendum [ ] FHA. VA Loan Addendum [ ] Assumption Addendum
[ ] Lead-Based Paint Addendum (in some transactions this addendum is required by law)
[ ] Other (specify)
—
10. SELLER WARRANTIES & REPRESENTATIONS.
10.1 Condition of Title. Seller represents that Seller has fee title to the Property and will convey good and marketable
title to Buyer at Closing by general warranty deed, unless the sale is being made pursuant to a real estate contract whid
provides for title to pass at a later date. In that case, title will be conveyed in accordance with the provisions of that contract
Buyer agrees, however, to accept title to the Property subject to the following matters of record: easements, deed restrictions
CCAR'B (monniny r.ovoiwmlr*, r.ondilioin nnd loMndioin). mid nyhh of w;iy. ;unl 'inb|oi.l lo Iho < nnlnih of Iho rnmmilmrn

->
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for Title Insurance as agreed lo by Buyer under Section 8. Buyer also agrees to take the Property subject to existing leases
affecting the Property and not expiring prior to Closing. Buyer agrees to be responsible* for taxes, assessments, homeowners
association dues, utilities, and other services provided to the Property after Closing. Except for any loan(s) specifically
assumed by Ruyer under Section ? 1(c), Soller will nnuso to ho paid off by Closing all mortgages, trust deeds, judgments,
mechanic's liens, tax liens and warrants. Seller will cause to be paid current by closing all assessments and homeowners
association dues.
10.2 Condition of Property. Seller warrants that the Property will be in the following condition ON THE DATE SELLER
DELIVERS PHYSICAL POSSESSION TO BUYER:
(a) the Property shall be broom-clean and free of debris and personal belongings. Any Seller or tenant moving-related
damage to the Property shall be repaired at Seller's expense;
(b) the heating, cooling, electrical, plumbing and sprink»er systems and fixtures, and the appliances and fireplaces will
be in working order and fit for their intended purposes;
(c) the roof and foundation shall be free of leaks known to Seller;
(d) any private well or septic tank serving the Property shall have applicable permits, and shall be in working order and
fit for its intended purpose; and
(e) the Properly and improvements, including the landscaping, will be in the same general condition as they were on the
date of Acceptance.
11. WALK-THROUGH INSPECTION. Before Settlement, Buyer may, upon reasonable notice and at a reasonable time,
conduct a "walk-through" inspection of the Property :o determine only that the Property is "as represented," meaning that the
items referenced in Sections 1.1,84 and 10.2 ("the terns") are respectively present, repaired/changed as agreed, and in the
warranted condition. If the items are not as represented, Setter will, prior to Settlement, replace, correct or repair the items
or, with the consent of Buyer (and Lender if applicable), escrow an amount at Settlement to provide for the same. The failure
to conduct a walk-through inspection, or to claim that an item is not as represented, shall not constitute a waiver by Buyer of
the right to receive, on the date of possession, the items as represented.
12. CHANGES DURING TRANSACTION. Selfer agrees that from the date of Acceptance until the dale of Closing, none of
the following shall occur without the prior written consent of Buyer: (a) no changes in any existing leases shall be made; (b)
no new leases shall be entered into; (c) no substantial alterations or improvements lo the Property shall be made or
undertaken; and (d) no further financial encumbrances to the Property shall be made.
13. AUTHORITY OF SIGNERS, if Buyer or Seller is a corporation, partnership, trust, estate, limited liability company, or other
entity, the person executing this Contract on its behalf warrants his or her authority to do so and to bind Buyer and Seller.
14. COMPLETE CONTRACT. This C)ntract together with its addenda, any attached exhibits, and Seller Disclosures,
constitutes the entire Contract betwon the parties and supersedes and replaces any and all prior negotiations,
representations, warranties, understa Jings or contracts between the parties. This Contracl cannot be changed except by
written agreement of the parties.
15. DISPUTE RESOLUTION. The parties agree that any dispute, arising prior to or after Closing, related to this Contract
[ ] SHALL [ ] MAY (upon mutual • j^eement of the parlies)firstbe submitted to mediation. If the parties agree to mediation,
the dispute shall be submitted to mediation through a mediation provider mutually agreed upon by the parties. Each party
agrees to bear its own costs of mediation. If mediation fails, the other procedures and remedies available under this Contract
shall apply. Nothing in this Section 15 shall prohibit any party from seeking emergency equitable relief pending mediation.
16. DEFAULT. If Buyer defaults, Seller may elect either to retain the Earnest Money Deposit as liquidated damages, or to
return it and sue Buyer to specifically enforce this Contract or pursue other remedies available at law If Seller defaults, in
addition to return of the Earnest Money Deposit. Buyer m,/ elect either to accept from Seller a sum equal to the Earnest
Money Deposit as liquidated damages, or may sue Seller to specifically enforce this Contract or pursue other remedies
available at law. If Buyer elects to accept liquidated damages, Seller agrees to pay the liquidated damages to Buyer upon
demand. It is agreed that denial of a Loan Application made by the Buyer is not a default and is governed by Section 2.3(b).
17. ATTORNEY FEES AND COSTS. In the event of litigation or binding arbitration to enforce this Contract, the prevailing
party shall be entitled to costs and reasonable attorney fees. However, attorney fees shall not be awarded for participation
in mediation under Section 15.

Page 4 of 6 pages

Seller's Initials /P-$'I-

Abate

Form *\ 23 - Roal Estate Purchaso Contract - Gem Prliillny, Inc. I M - 801-277-3630

Buyer's Initials

/<Ccl Date

lO^I^I
(10/98)

18. NOTICES. Except as provided in Section 23, all notices required under this Contract must be: (a) in writing; (b) signed
by the party giving notice; and (c) received by the other party or the other party's agent no later than the applicable date
referenced in Ihis Conlmct.
19. ABROGATION. Except for the provisions of Sections 10.1,10.2,15 and 17 and express warranties made in this Contract,
the provisions of this Contract shall not apply after Closing.
20. RISK OF LOSS. All risk of loss to the Property, including physical damage or destruction to the Property or its
improvements due to any cause except ordinary wear and tear and loss caused by a taking in eminent domain, shall be borne
by Seller until the transaction is closed.
21. TIME IS OF THE ESSENCE. Time is of the essence regarding the dates set forth in this Contract. Extensions must be
agreed lo in writing by all parties. Unless otherwise explicitly stated in this Contract: (a) performance under each Section of
this Contract which references a date shall absolutely be required by 5:00 PM Mountain Time on the stated date; and (b) the
term "days" shall mean calendar days and shall be counted beginning on the day following the event which triggers the timing
requirement (i.e., Acceptance, receipt of the Seller Disclosures, etc.). Performance dates and times referenced herein shall
not be binding upon title companies, lenders, appraisers and others not parties to this Contract, except as otherwise agreed
to in writing by such non-party.
22. FAX TRANSMISSION AND COUNTERPARTS. Facsimile (fax) transmission of a signed copy of this Contract, any
addenda and counteroffers, and the retransmission of any signed fax shall be the same as delivery of an original. This
Contract and any addenda and counteroffers may be executed in counterparts.
23. ACCEPTANCE. "Acceptance*1 occurs when Seller or Btryer, responding to an offer or counteroffer of the other: (a) signs
the offer or counteroffer where noted to indicate acceptance; and (b) communicates to the other party or to the other party's
agent that the offer or counteroffer has been signed as required.
24. CONTRACT DEADLINES. Buyer and Seller agree that the following deadlines shall apply to this Contract:

ft

(Date)

(a) Application Deadline

£\j

(b) Seller Disclosure Deadline

{$m

(Date)

(c) Evaluations & Inspections Deadline

u\Il\

(Date)

(d) Settlement Deadline

m|^

(Date)

25. OFFER AND TIME FOR ACCEPTANCE. Buyer offers to purchase the Property on the above terms and conditions. If
Seller does not accept this offer by:
[ ] AM [ ] PM Mountain Time on
(Date), this offer shall lapse;
and lbeJ3rokerage shal) return ihe Earnest Money Deposit to Duyer.

Lz

(Offer Dale)

^£dk&^h\(vrU/U
(Buyer's Signature)"

(Offer Date)

Tl<» later of the above Offer Oates shall be referred to as the "Ofler Reference r>ate"

hew\aSLQ.}\uh/(

^ul-hE.iSciA/A/

Q&fAiattouy.

(BrjyeKiJJames) (PLEASE PftlNT) )

(Notice Address)

(Phone)

?Ps?,M?
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ACCEPTANCE/COUNTEROFFER/REJECTION
CHECK ONE:
CX] ACCEPTANCE OF OFFER TO PURCHASE: Setter Accepts the foregoing offer on the terms and conditions specified
above.
[ j]uCOUNTEROFFER:
Seller piebtJiub
presents 101
for Duyei
Buyer's
Acceptance the terms of Buyer's offer subject to the exceptions or
u u i M i u r \ u r r c r \ . oentJi
s ACC
modifications as, specified in the attache^ ADDENDA
(Seer's Sign^ye)

Omitj.

(Date) (Time)

/J

^-/CdL
«_
'"
( S e l l r's/Signatun})
e r ' s / S i g n a t u r ^ ^ [/

(Date) (Time)

v^tLouA

>e/lers' Names) (PLEASE PRINT)
(Sellers'

(Notice Address)

(Phone)

(Seller's Signature)

(Date) (Time)

[ ] REJECTION: Seller Rejects the foregoing offer.
(Seller's Signature)

(Date) (Time)

DOCUMENT RECEIPT
State law requires Broker to furnish Buyer and Seiler with copies of this Contract bearing all signatures. (Fill in applicable
section below.)
ledge receipt of a final copy of the foregoing Contract bearing all signatures:

/P

(Seller's Signature)

-W-Vt

_U\UOJ

(Date)

(BJ/er's Signature)

(Date)

(Seller's Signature)

io^i59L
(Date)
(Date)

B. 1 personally caused a final copy of the foregoing Contract bearing all signatures to be [ 1 faxed [ ] mailed [ ] hand
delivered on
(Date), postage prepaid, to the [ ] Seller [ ] Buyer.
Sent/Delivered by (specify).

THIS FORM APPROVED BY THE UTAH REAL ESTATE COMMISSION AND THE OFFICE OF THE UTAH ATTORNEY GENERAL,
EFFECTIVE AUGUST 17,1998. IT REPLACES AND SUPERSEDES ALL PREVIOUSLY APPROVED VERSIONS OF THIS FORM.
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MAILING CERTIFICATE
Clark

B

Allred,

attorney

for

Defendants/Appellees

certifies that he served the attached BRIEF OF APPELLEE upon
counsel by placing two true and correct copies thereon in an
envelop addressed to:
Mr. Daniel S. Sam
Attorney at Law
319 West 100 South, Suite A
Vernal, Utah 84078
and

deposited

the

same, sealed, with

first

class

postage

prepaid thereon, in the United States Mail at Vernal, Utah, on
the

((p

day of February, 2001.

C

26

